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Abstract

In Latin American countries, economic growth has been reflected in a
generalized change of eating patterns, transforming in a few decades
from high rates of under-nutrition to frequent obesity problems in the
population. This overweight crisis raises the propensity of suffering
important health issues, especially nhon-communicable diseases,
such as diabetes and coronary diseases. Changes in food labelling
regulations, with the aim of giving the consumer more information,
have been part of the proposed strategy to fight against this
overweight problem. The objective of this paper is to present
Chilean Law 20606 and Peruvian Law 30021 and accompanying
regulation, in effect since 2016 and 2019 respectively. Both
countries are the earliest worldwide to mandate front-of-package
food labeling to those foods which exceed thresholds of the
so-called “critical nutrients”. We present the main contents of
Chilean and Peruvian regulation, the related discussions and
impacts assessed.
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Resumo

Nos paises latino-americanos, o crescimento econémico tem sido re-
fletido em uma mudanca generalizada nos padrdes alimentares. Em
poucas décadas, as altas taxas de subnutricdo foram substituidas
por problemas frequentes de obesidade na populagao. Essa crise de
sobrepeso aumenta a propensao a problemas importantes de sau-
de, especialmente doengas crénicas nao transmissiveis, como dia-
betes e doencgas corondrias. Visando fornecer mais informacoes para
0 consumidor, os governos do Chile e do Peru realizaram mudancgas
na regulamentacao da rotulagem de alimentos, como uma das es-
tratégias para combater o excesso de peso. O objetivo deste artigo
€ apresentar a Lei 20.606 do Chile, a Lei 30.021 do Peru, em vigor,
respectivamente, desde 2016 e 2019, e regulamentos associados.
Ambos os paises foram os primeiros em todo o0 mundo a exigir a rotu-
lagem nutricional frontal para os alimentos em que os limites dos cha-
mados “nutrientes criticos” sao ultrapassados. Sao apresentados os
principais conteldos dessa legislacao, Chilena e Peruana, bem como
discussoes e avaliacdes do impacto de sua aplicacao.

Palavras-chave: Chile; Peru; rotulagem de alimentos; Rotulagem
Nutricional Frontal; FOP; nutricao.

2Professor, Department of Law, Pontificia Universidad Catélica del Perd, Lima,
Peru (victor.saco@pucp.edu.pe).

3 Senior Researcher, World Trade Institute of the University of Bern., Bern,
Switzerland (rodrigo.polanco@wti.org).




Introduction

ccording to the World Health Organization
(WHO) almost 40% of the adult population
(more than 18 years old) is overweight
and 13% obese. In Latin America, the situation
is especially critical as nearly a quarter of
the population is obese.'? The prevalence of
overweight and obesity is also very present in
children and adolescents in the region, affecting
between 20-25% of the population aged under
19.2 Some Latin American countries are facing
different stages of the nutritional transition
(i.e. economic growth leading to undernutrition
decrease and overweight increase), being the
high overweight and obesity a common factor,
even where undernutrition is still a public health
problem.*® Diets have tended to include foods
with high levels of energy, fats, sugars - as those
ultra-processed - and insufficient levels of fruits,
vegetables and fiber.®
A high prevalence of overweight and obesity
shall be a relevant concern in terms of public
health. An inadequate nutritional condition is a
major risk factor for non-communicable diseases
(NCD), especially for cardiovascular diseases and
diabetes; which cause more deaths worldwide
than all the other possible reasons combined.’
On the other hand, childhood obesity has a high
possibility of persistency in adulthood.® In Latin
America, it is expected that overweight and obesity
rates continue increasing, which will dramatically
growth the prevalence of NCD.®
Legal intervention that aims to motivate
individuals, who are at a high risk of NCD to
change their lifestyle, and specifically diet, are
increasingly common. In this, several countries
have implemented or are preparing the
implementation of front-of-package nutrition
labelling (FOP). The first initiatives relating to
mandatory FOP nutritional labeling have recently

appeared.'® Chile and Peru have been the first
two countries in Latin America implementing
mandatory FOP nutritional labeling in the form
of warning signs. Both have important problems
of overweight and obesity which have increased
rapidly.® In this paper, we present the origin,
content and available impact assessment of
the Chilean and the Peruvian legislation on FOP
nutritional warning labeling.

The case of the Chilean Law 20606

Nowadays, one of the Latin American
countries with the highest rate of overweight
and obesity is Chile. The 2017 National Health
Survey showed that 39.8% of the adult population
was overweight and 34.4% was obese. Women
and less educated people had a significantly
higher prevalence of obesity.** Considering
that in Chile there is an important income gap
between genders and in accordance with the
educational level, obesity would especially affect
the most vulnerable in socioeconomic terms. In
children, the situation is very problematic. In
accordance with the Nutritional Map Report,*?
the prevalence of obesity among children in first
grade is 23.9%. Socioeconomic level determines
the probability of being obese also in this case.*®
Eating behavior is closely related to childhood
obesity and overweight rates,'#*® which impacts
not only the present and future health of Chilean
children, but also generates behavioral problems
even at an early age.®

Although the country is a globally relevant
producer of fruits and vegetables, only 15% of the
population eats the recommended serving per
day (400 grams or 5 pieces).** Chile, along with
Mexico, is the country in Latin America where
sales of ultra-processed foods have increased
the most,'” which has health consequences.

In this scenario and motivated for the
results of a joint WHO/FAQO Expert Consultation
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on Diet, Nutrition and the Prevention of Chronic
Disease held in Geneva, in March 2007 the
Chilean Senate Health Committee presented a
draft legislation for the regulation of unhealthy
food.’®* The legislation and its subsequent
versions and modifications were extensively
discussed, with the participation of social,
business and academic actors.

The Law 20606*° was finally approved in
2012 and the Decree n.° 13,%° which implements
it, was published in June 2015, and came into
effect in 2016. They are based on three pillars:
(i) FOP nutritional labeling, (ii) ban on advertising
aimed at children, and (iii) education and
promotion of healthy life, including a ban on the
sale of unhealthy foods in schools.

On FOP nutritional labeling for every food
product with added ingredients sold in the
Chilean market, whether local or imported,
a warning label must be used when “critical

nutrients” - sodium, sugar, saturated fat and
energy content - exceed the thresholds specified
in the regulation. Some food products are
exempted from this labeling obligation, such as
foods that are sold in bulk, broken down and
prepared at the point of sale.

The Decree n.° 13 establishes the
thresholds for critical nutrients.?° For this,
products are divided in two categories: solids
and liquids, and thresholds are set by portions
of 100 grams for solids, or 100 milliliters for
liquids. Regulated thresholds were designhed
to come into effect progressively, becoming
increasingly restrictive over time (Table 1).

Products which exceed the thresholds
set by law must exhibit an octagonal label
with a black background and white border that
contains the text “High in” followed by the name
of the “critical nutrient” and the words “Ministry
of Health” for each nutrient in excess (Figure 1).

Table 1 - Thresholds of critical nutrients’ in Decree n.° 13.

From date of

24 months after 36 months after

Nutrient Classification implementation implementation implementation
(26 June 2016) (26 June 2018) (26 June 2019)
Solid (kcal/100 g) 350 300 275
Energy
Liquid (kcal/100 ml) 100 80 70
Solid (mg/100 g) 800 500 400
Sodium
Liquid (mg/100 ml) 100 100 100
Solid (g/100 g) 22.5 15 10
Sugar
Liquid (g/100 ml) 6 5 5
Solid (g/100 g) 6 5 4
Saturated fats
Liquid (g/100 ml) 3 3 3

Source: Chile.?°
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Figure 1 - Warning labeling in Decree n.° 13.

ALTO EN
GRASAS
SATURADAS

Ministerio
de Salud
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Ministerio
de Salud
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CALORIAS §

Mir

Legend: From top left to bottom right: ‘High in Sugar’; ‘High in
Saturated Fats’; ‘High in Salt’; ‘High in Energy’.
Source: Elaborated by the authors.

According to Law 20606, the free sampling
of labeled products is prohibited for children under
fourteen years old. Decree n.° 13 prohibits all
kinds of advertisement of labeled foods targeted to
children, as well as the use of free toys or any other
promotional strategy due to their credulity. The
Decree n.° 13 also bans the sale and distribution
of labeled products inside pre-school, primary or
secondary education facilities.

Since the entry into force of the regulation
in 2016, as well as during its discussion, the
Law 20606 has been a contentious issue.
One of the controversies derived from its
implications for international trade. In 2013 the
Chilean Government informed the World Trade
Organization (WTO) about the implementation
of the Law 20606. From 2013 to 2016 the
adequacy of the Law was a recurring topic of
discussion at the meetings of the Committee on
Technical Barriers to Trade (TBT). More than ten
WTO Members, including the United States (US)
and the European Union (EU) presented concerns
in this regard.?*

The Chilean food industry was also very
critical of Law 20606 during his discussion and in

the first years of its implementation. The industry
disagreed with the use of 100 grams or milliliters
as a standard portion for measurement. It was
questioned that a product sold in a package
that contains less than 100 grams must carry a
warning label if the thresholds for critical nutrients
was established for 100 grams portion. Moreover,
some products may be sold in units above 100
grams, but the usual consumption portion is much
lower, for example, butter and certain dressings.
The nutrient thresholds in Decree n.° 13 were
also questioned because they only separate solid
and liquid products. In the industry’s opinion the
classification of foods should have included many
more categories, like in the RSA, e.g. yogurt,
butter, ice cream, breakfast cereals, ketchup,
among others. The food industry also expressed
their concern in relation to the consumer’s ability
to compare when making purchasing decisions.
They affirmed that if every product within the
same typology is labeled, for example chocolates,
cookies or mayonnaise, even in their gourmet or
light versions, the incentives to market higher
quality varieties decrease. In short, the industry
considered the labeling law as a positive
initiative, but not the specific form in which it was
implemented because they believed that it does
not help the consumer make better decisions.

The Chilean professional associations
linked to food production and advertising pointed
out during the legislative discussion that the
labeling may lead to stigmatizing certain foods
and cause confusion among consumers. In
their view, prohibiting or restricting advertising
would limit freedom of expression and hinder
the development of economic activities.

The Decree n.° 13 established that up to a
period of eighteen months after its publication,
the Chilean Under secretariat of Public Health
had to produce a report with the evaluation
of: (i) the implementation of the Law 20606,
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(i) the adaptation of technical procedures
and (iii) the changes in consumers’ attitudes
and perceptions. This report was presented in
January 2017. Its results showed that the new
labeling influenced the purchase decisions of
more than 90% of the population and more than
40% compared the number of warning labels
among products before buying. Likewise, the Law
also had a notorious impact in the reformulation
of processed products, mainly for dairy, cereals
and sausages.?° In fact, most of the foods sold
in Chilean supermarkets prior to the Law 2016
entrance into force needed a reformulation to
avoid the “high in” warnings.23:24

The case of the Peruvian Law

Between 2013 and 2018 overweight in
Peru has growth in people older than 15 years
old from 33.8 to 37.3%; alongside with obesity
that has increased from 18.3 to 22.7% in the
same period.25 If we put together the numbers,
in 2018, 60% of the population was overweight.
This data coincides with other study that found
that 60,2% of the population in Peru had excess
of weight: 40.5% overweight and 19.7% obesity.2¢

The Peruvian Law, Law 30021, dates from
May 2013, but needed a regulation that made it
fully implemented in 2019.27 Law 30021 adopted
under the name of Law for the Promotion of Healthy
Nutrition for Children and Teenagers applies to
processed food and non-alcohol beverages. The
law expressly excluded products in “natural state”,
i.e. non-processed.?’

The objective of the Law 30021 is the
promotion and protection of Public Health, the full
development of Peruvians and the supervision of
advertisement and information directed to children
and teenagers. Along with the FOP labeling, some
of the actions related to these goals are education,
physical activities/sports and implementation
of healthy food services in schools. The aim

of the regulation is to reduce and eliminate
diseases related to overweight, obesity and
non-communicable diseases (Article 1).2”

Regarding the FOP, article 10 of the
Law 30021 targets four types of nutritional
components: trans-fat, sugar, sodium/salt and
saturated fat in food and non-alcohol beverages.
In case of high levels of sodium, sugar or saturated
fat, the product package must indicate in a way
that is “clear, readable and highlighted” for
consumers that “the consumption of the product
in excess must be avoided”. For the specific case
of trans fats, the legend must read, “avoid its
consumption” (Article 10).%7

The maximum levels to apply the FOP
labeling are established in the Regulation that
complements the Law. Despite the fact that the
Law 30021 considered an initial deadline of 6
months to generate its complementary regulation,
it is in June 2017 that the Supreme Decree
017-2017-SA, containing the Regulation of the
Law 30021 was published.?®

The Supreme Decree refers to the WTO TBT
Agreement and the Decision 562 of the Andean
Community regarding the concordance of the
Law and the Decree with these instruments. The
reference to the TBT Agreement is done because
the Supreme Decree considers that its content
is a Technical Regulation according to this WTO
Agreement; and as a technical regulation it
must be published, before its entry into force, in
order to gather comments of the stakeholders.
In the same line of transparency and publicity,
the Decision 562 of the Andean Community
establishes the guidelines for elaboration,
adoption and application of technical regulation,
establishing also rules for transparency.

At the Regulation the technical parameters
to determine the thresholds of sugar, sodium and
saturated fat are based on the recommendations
of the World Health Organization-Pan American
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Table 2 — Thresholds of ‘critical nutrients’ in Supreme Decree n.° 017-2017-SA.

6 months after the

39 months after the

Nutrient Classification approval of the Manual of approval of the Manual of
Advertising Warnings Advertising Warnings*
. Solid (mg/100 g) 800 400
Sodium —
Liquid (mg/100 mil) 100 100
Solid (g/100 g) 22.5 10
Sugar —
Liquid (g/100 ml) 6 5
Saturated Solid (g/100 g) 6 4
fats Liquid (g/100 ml) 3 3
Trans-fats According to Actual According to Actual

Regulation

Regulation

* The technical parameters applicable after 39 months can be updated according to new information and scientific evidence.
Source: Peru.?®

Health Organization. For the Trans Fats, the
regulation proposes a gradual process of
reduction towards its elimination. The Supreme
Decree has definitions for sugar, sodium,
saturated fat and trans-fat (trans fatty acids). The
article 4 considers the technical parameters to
apply the warning sentences of the Law 30021
and the time to apply it (Table 2).2®

The Supreme Decree had let to the “Manual
of Advertising Warnings” the regulation of the
way to present information on “critical nutrients”
excess. It was a discussion between the
Executive and the Legislative Power; the latter
was in favor to follow a “traffic light” system
(red, yellow and green), meanwhile the Executive
Power was in favor to follow the Chilean model
and use octagonal labels. The Manual, published
in June 2018, considered the second option.?°

In June 2019, minor changes were
introduced to the Supreme Decree n.°
017-2017-SA and the Manual of Advertising
Warnings. These changes were published on
June 15th, 2019. Two days later was the full
entrance into force of the Regulation and the
Manual. In this sense, the octagonal warning

system has been implemented in Peru since
June 17th, 2019.

The Law 30021 also regulates that at
schools’ restaurants, cafeterias and food kiosks,
only “healthy food” can be distributed or sold.
The law also enhances the sports at school and
public spaces; also, the law promotes nutritional
education. The creation of an Observatory for
Nutrition and Studies of overweight and obesity
is also regulated in the Law.

Additionally, the Law 30021 regulates that
advertisement of products with high sugar, sodium,
saturated fat or trans-fat, aimed to children and
persons under 16 years old must follow specific
guidelines as to: avoid to give some toys, gifts or
prizes to enhance the consumption; itis not possible
to use real or fictitious characters, admired by the
children, to induce to buy products; it is forbidden
to promote any type of discrimination related to the
intake of any food; among other prohibitions.

At the Committee of Technical Barriers to
Trade of the World Trade Organization, the Law
30021 has beenraised as a Specific Trade Concern
14 times, between 2013 and 2017, by 10 different
members: Argentina, Brazil, Canada, Colombia,
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Figure 2 — Warning Labeling at the “Manual of Advertising Warnings”.
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Legend: From top left to bottom right: ‘High in Saturated Fats’; ‘High in Sugar’; ‘High in Salt’ and ‘Avoid its excessive consumption’;

‘High in Trans Fats’ and ‘Avoid its consumption’.

Source: Peru.?®

Costa Rica, European Union, Guatemala, Mexico,
Switzerland and the United States. Many of the
critics were similar that those that presented
the Sociedad Nacional de Industrias (SNI) at the
national debate. In the words of the representative
of Mexico at the TBT Agreement:3°

Mexico felt this “stop sign” could cause confusion
among consumers as: (a) The purpose of the
nutrient information was to provide consumers
with data on the nutrients contained in the
food, so as to make informed decisions when
purchasing food [...].

The United States representation also
mentioned:3°

The US was disappointed that Peru has

chosen to adopt a labeling approach that did

not educate consumers about the role that

different nutrients play in an overall healthy and
balanced diet.

These arguments clearly appoint to the
requirement or article 2.2. of the TBT Agreement
to do not affect more than necessary the trade
with internal measures.

Other critics at the WTO were received by
the first TBT Committee in 2013, and shared
by the National Industries Society. At that time,
adding to the general concern that Peru did not

notified the Law to the WTO members, it was
said by the European Union that “adaptation to
the new labelling requirements would require
significant investment for manufacturers and a
redesign of the packaging for some categories
of products which were not defined yet”.3?
Maybe the last explains that Peru took a little
longer to implement de Supreme Decree and
the Manual of Labeling.

According to a survey done in July 2019,
67% of the Peruvians reduced or replaced the
consumption of products with the octagonal
warning.®? This study was complemented in
September 2019, showing that the food with
the warnings of saturated fats and sugar were
the products that the consumers chose to buy
less. Among these products sweet cookies and
sodas/sweet sparkling beverages where the
products with lower consumption, 12% and 14%
less, respectively, in comparison with the same
month, in 2018 (the previous year).33

The industry has not
being evaluated yet in academic papers, but
the data by the media and the previous report

reaction of the

shows some trends: (1) some products are not
affected because their principal display panel
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are smaller than 50 cm?, and should not have
an octagonal warning (this happens for instance
with sweets as chocolates); (2) in some cases,
the consumers were already aware of the
content of the products and did not change its
consumption (this happened with margarine,
butter, soya sauce, among others); in addition,
(3) some companies changed previously the
formula or contents of some products to avoid
FOP with octagonal warning signs 8. Regarding
the change in content, even if there is no
academic research, various press publications
on the reformulation of products as potato
chips or other without the octagonal warnings;
for instance a brand of potato chips claimed to
invest 200 thousand USD to reduce saturated
fat in its products.3*

Conclusion

Because of the alarming nutritional status
of Latin American countries, there has been a
need to take measures to reduce the overweight
and obesity levels of the population. In this,
Chile and Peru proposed and implemented
legislative strategies, Law n.° 20.606 and Law
n.c 30021, published in 2012 and 2013, and in
charge since 2016 and 2019, respectively.
These measures aim to prevent overweight

obesity, especially in children, with

the regulation of three aspects: mandatory
front-of-package labeling, through warning signs
when “critical nutrients” exceed a threshold;
ban of sales of unhealthy foods in schools; and
the advertising directed at children less than
14 years in Chile and 16 years in Peru.

There was a great debate during the design
and implementation of these regulations,
both for national and imported products.
These discussions led to modifications to the
original texts, but not to its intention and main

and

characteristics. Finally, except for some details,
the FOP labeling schemes are very similar in
both countries: black octagons with the legend
“High in”. The “critical nutrients” thresholds
are also the same for fats, sugar and sodium.
The Chilean regulation includes energy and the
Peruvian regulation includes trans-fats.

The impact evaluations made so far
evidence in the case of Chile important effects
in the reformulation of products to avoid
labeling and in the consumers’ behavior. In the
case of Peru, it is too soon to have an impact
analysis and scientific research is not still
available. From media information it is possible
to see that the consumers are avoiding some
products with the octagonal warnings; and the
companies are also reacting.
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